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period of 90 days after demand for com-
pliance therewith has been made, ex-
cept that if the default is due to non-
payment of real estate taxes, the no-
tice shall not be required until the fail-
ure to pay when due has persisted for a
continuing period of 180 days.

(b) Partial payments. A partial pay-
ment is a remittance on a loan in de-
fault (as defined in § 36.4301(g)) of any
amount less than the full amount due
under the terms of the loan and secu-
rity instruments at the time the remit-
tance is tendered.

(1) Except as provided in paragraph
(b)(2) of this section, or upon the ex-
press waiver of the Secretary, the
mortgage holder shall accept any par-
tial payment and either apply it to the
mortgagor’s account or identify it with
the mortgagor’s account and hold it in
a special account pending disposition.
When partial payments held for dis-
position aggregate a full monthly in-
stallment, including escrow, they shall
be applied to the mortgagor’s account.

(2) A partial payment may be re-
turned to the mortgagor, within 10 cal-
endar days from date of receipt of such
payment, with a letter of explanation
only if one or more of the following
conditions exist:

(i) The property is wholly or par-
tially tenant-occcupied and rental pay-
ments are not being remitted to the
holder for application to the loan ac-
count;

(ii) The payment is less than one full
monthly installment, including es-
crows and late charge, if applicable,
unless the lesser payment amount has
been agreed to under a written repay-
ment plan;

(iii) The payment is less than 50 per-
cent of the total amount then due, un-
less the lesser payment amount has
been agreed to under a written repay-
ment plan;

(iv) The payment is less than the
amount agreed to in a written repay-
ment plan;

(v) The amount tendered is in the
form of a personal check and the holder
has previously notified the mortgagor
in writing that only cash or certified
remittances are acceptable;

(vi) A delinquency of any amount has
continued for at least 6 months since
the account first became delinquent

and no written repayment plan has
been arranged;

(vii) Foreclosure has been com-
menced by the taking of the first ac-
tion required for foreclosure under
local law;

(viii) The holder’s lien position would
be jeopardized by acceptance of the
partial payment.

(3) A failure by the holder to comply
with the provisions of this paragraph
may result in a partial or total loss of
guaranty or insurance pursuant to
§ 36.4325(b), but such failure shall not
constitute a defense to any legal action
to terminate the loan.

(Authority: 38 U.S.C. 3703(c)(1))

[45 FR 31065, May 12, 1980]

§ 36.4316 Continued default.

(a) In the event any failure of the
debtor to discharge the debtor’s obliga-
tions under the loan continues for a pe-
riod of 3 months, or for more than 1
month on an extended loan or on a
term loan, the holder may at the hold-
er’s option then or thereafter give the
notice prescribed in § 36.4317.

(b) The notice prescribed in § 36.4317
may be submitted prior to the time
prescribed in paragraph (a) of this sec-
tion in any case where any material
prejudice to the rights of the holder or
to the Secretary or hazard to the secu-
rity warrants more prompt action.

(Authority: 38 U.S.C. 3732)

(The information collection requirements
contained in paragraph (c) were approved by
the Office of Management and Budget under
control number 2900–0480)

[13 FR 7276, Nov. 27, 1948, as amended at 45
FR 31065, May 12, 1980; 53 FR 34296, Sept. 6,
1988; 61 FR 28058, June 4, 1996]

§ 36.4317 Notice of intention to fore-
close.

(See also § 36.4319.) Except upon the
express waiver of the Secretary, a hold-
er shall not begin proceedings in court
or give notice of sale under power of
sale, or otherwise take steps to termi-
nate the debtor’s rights in the security
until the expiration of 30 days after de-
livery by registered mail to the Sec-
retary of a notice of intention to take
such action: Provided, That
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